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La ngd nhan khi cho rang Bd luit Lao
dong cta Viét Nam da chip nhin vé
quyén tw do cong doan.

Trong mot bai viét trén trang Viét Nam
Thoi Bao ¢6 dan 1oi cha luat gia Nguyén
Thu Trang, rang, “cho dén nay van chua
c6 quy dinh vé t6 chirc cia nguoi lao
dong mot cach chi tiét dé tao diéu kién
thuan loi cho ngwoi lao dong thuc hién
quyén cua minh, dwoc quy dinh tai
Chuong 13, B6 ludt Lao dong 2019” (xem toan bai viét tai *).

C4 nhan tdi cho rang sé 1a ngd nhan néu ai dé nghi 1a Bo luat Lao dong cta Viét Nam da
chap nhén vé quyén tw do cong doan.

Tié€p theo diy la cac ban luin chi tiét.

B0 luit Lao dong nam 2019 c6 01 chwong riéng vé “Té chirc dai dién ngwoi lao dong tai
co s&”, Chwong 13. Chwong nay da thay thé cho chwong quy dinh vé cong doan trong Bo
luat Lao dong nam 2012, trong d6 cho phép nguwoi lao ddng dwoc thanh 1ap, gia nhap to
chirc dai dién ctia minh, cic t6 chirc dai dién nay cé thé ngoai hé thong Tong Lién doan
Lao dong Viét Nam.

To chirc nay cling ddm nhéin chirc ndng dai dién, bao vé quyén, lgi ich hop phap, chinh
dang cua ngwoi lao dong; tham gia quan ly kinh té - x3 hdi, quan ly nha nwéc va to chik,
giao duc, van dong nguoi lao dong.

Vé khai niém to chirc dai dién ngwoi lao dong

Theo Khoan 3 Piéu 3 B luit Lao dong nam 2019: “T6 chirc dai dién nguwoi lao dong tai
co s& la to chirc dwoc thanh 14p trén co s& tw nguyén cia ngudi lao dong tai mot don vi
stt dung lao dong nham muc dich bdo vé quyén va loi ich hop phap, chinh dang cta
nguoi lao dong trong quan hé lao déng thong qua thwong lwong tip thé hodc cac hinh
thirc khac theo quy dinh ctia phap luit vé lao dong. T6 chirc dai dién ngwoi lao dong tai
co s& bao gbm cong doan co s& va to chirc clia ngwdi lao dong tai doanh nghiép”.

B0 luit Lao dong nim 2019 dwa ra khai niém vé to chirc dai dién ngudi lao dong trén co
s& xac dinh cach thirc thanh 14p va muc dich hoat dong cida t6 chirc nay.

Theo d6, t6 chirc dai dién nguoi lao dong dwoc hinh thanh dwa trén co s& su tw nguyén
cia nhirng ngudi lao dong trong cung mot don vi st dung lao dong, su tw nguyén nay
dwoc hiéu la su tw do y chi cia ngwoi lao dong khi tham gia, thanh 14p hodc gia nhap t6
chirc dai dién nguoi lao dong.

Hoat dong cta t6 chirc dai dién ngwoi lao ddong phai nham muc dich bao vé quyén va loi
ich hop phap, chinh dang cia ngudi lao dong. Py 1a chirc nang chu yéu cta to chirc dai
dién nguoi lao dong tai co so.



T6 chirc dai dién nguwdi lao dong thuwe hién chirc ning bdo vé nguwdi lao dong théng qua
con dwong chid yéu la thwong lwong tap thé, bén canh d6 cé thé st dung cac hinh thic
néu dwoc phap luit cho phép hoic thira nhén.

T6 chirc dai dién ngwoi lao dong c6 thé ton tai dwdi hai hinh thic: Cong doan va loai
hinh khac véi tén goi la to chirc cda nguoi lao dong.

Coéng doan la t6 chirc triec thudc Téng Lién doan Lao déng Viét Nam, diy la loai hinh t6
chirc dai dién cho ngwoi lao dong da va dang ton tai & Viét Nam va la to chirc duy nhat
dwoc coi la to chirc dai dién cho nguwdi lao ddong cho dén nay.

Ttr 01/01/2021, phap luat thira nhin thém mot loai hinh t6 chirc dai dién cho nguwoi lao
déng d6 la to chirc ciia ngwdi lao dong. Nhw viy, to chirc cia nguwdi lao dong & day dworc
hiéu la cic to chirc dai dién cho nguwoi lao ddng khac so véi to chirc cong doan.

Quy dinh nay da mé rong hon quyén tw do lién két cia ngwoi lao dong trong quan hé
lao dong, theo d6, thay vi chi dworc lwa chon gia nhip hodc khong gia nhip tdé chirc cong
doan nhw hién nay thi tr nam 2021, phap luat cho phép ngudi lao dong trong doanh
nghiép dwoc quyén lwa chon thanh l4p, gia nhip vao t6é chirc cong doan hodc mot to
chirc cua nguoi lao dong khac.

Vé chirc nang, nhiém vu

Theo quy dinh tai Piéu 178 B0 luit Lao dong nam 2019, t6 chirc dai dién ngwoi lao dong
tai co s& thuc hién cac chirc ndng: Thwong lwong tip thé véi ngwoi str dung lao dong;
déi thoai tai noi lam viéc dé trao doi thong tin, ting cwong sw hiéu biét gitra ngwoi st
dung lao dong va ngwoi lao dong; tham khao y kién, xdy dwng va giam sat viéc thyc hién
thang lwong, bang lwong, mirc lao ddng, quy ché tra lwong, quy ché thwdng, ndi quy lao
dong va nhirng vin dé lién quan dén quyén, loi ich cia ngwdi lao dong l1a thanh vién cta
minh; dai dién cho nguwoi lao dong trong qua trinh gidi quyét khiéu nai, tranh chip lao
déng ca nhan khi dwoc ngwoi lao dong uy quyén; té chirc va lanh dao dinh cong.

Ngoai ra thi t6 chirc dai dién ngudi lao dong con c6 chirc ning ti€p nhan ho tro ky thuat
clia co quan, td chirc ding ky hoat ddong hop phap tai Viét Nam nham tim hi€u phap luit
vé lao dong; vé trinh tw, thu tuc thanh 1ap t6 chic dai dién ngwoi lao dong va viéc tién
hanh cac hoat déng dai dién trong quan hé lao dong sau khi dwoc cap dang ky ...

Thanh 1ap, gia nhdp va tham gia hoat dong cia t6 chirc dai dién nguwoi lao dong tai co sé
Theo quy dinh tai Piéu 170 B luit Lao dong nam 2019 c6 hai loai hinh t6 chirc dai dién
dé 1a t6 chirc cong doan va to chirc cia ngwoi lao dong tai doanh nghiép. Ngwdi lao dong
c6 quyén dwoc thanh lap, gia nhip, tham gia hoat dong tai ca hai loai hinh to6 chic trén.
Khi tham gia vao t6 chirc cong doan thi ngwdi lao ddng c6 quyén thanh l4p, gia nhip va
hoat dong tai to chirc cong doan theo quy dinh cia Luit Cong doan. Theo dé, ngudi lao
dong la ngwdi Viét Nam lam viéc trong co quan, to chirc, doanh nghiép cé quyén thanh
1ap, gia nhip va hoat dong cong doan; vé trinh tw, thi tuc thanh l4p, gia nhip va hoat
dong cong doan sé theo quy dinh cua Piéu 1é Cong doan Viét Nam.

Khi tham gia vao t6 chirc cia ngwoi lao dong tai doanh nghiép thi ngwoi lao dong trong
doanh nghiép cé quyén thanh lap, gia nhip va tham gia hoat déng cta t6 chirc cia nguoi
lao dong tai doanh nghiép theo quy dinh tai B6 luat Lao dong nam 20109.



Theo dd, td6 chirc cia ngwoi lao dong tai doanh nghiép dwoc coi la thanh 1ap va hoat
dong hop phap khi dwoc co quan Nha nwéc cd tham quyén cip dang ky; dong thoi to
chirc clia nguwoi lao dong tai doanh nghiép t6 chirc va hoat dong phai bao ddm nguyén
tac tudn thu Hién phap, phap luit va diéu 1&; tw nguyén, tw ch, minh bach.

C4 hai loai hinh t6 chirc dai dién la t6 chirc cong doan va to chirc ciia ngwoi lao dong tai
doanh nghiép déu binh dang vé quyén va nghia vu trong viéc dai dién bdo vé quyén va
loi ich hop phap, chinh dang cia ngwoi lao dong trong quan hé lao dong.

Vé co cau to chirc

B0 luat Lao dong nam 2019 quy dinh c6 hai loai hinh t6 chirc dai dién dé la to chirc cong
doan va t6é chrc cia ngwoi lao déng tai doanh nghiép. Co ciu t6 chirc cda to chirc cong
doan dwogc xac dinh theo Luat Cong doan nam 2012.

Co ciu to chirc ctia to chirc dai dién nguoi lao dong tai doanh nghiép dwoc quy dinh
trong diéu 1é t6 chirc ctia ngwdi lao dong tai doanh nghiép. Theo d6, t6 chirc dai dién cia
nguoi lao dong tai doanh nghiép sé bao gom: Ban lanh dao va thanh vién. Ban lanh dao
do thanh vién cda t6 chirc ciia ngwoi lao dong tai doanh nghiép bau.

Trong diéu 1é to chirc cia ngwoi lao dong tai doanh nghiép phai néu ré nhiém ky, nguwoi
dai dién cta td chirc. Do nam ngoai hé thdng Lién doan Lao dong Viét Nam nén td chikc
dai dién ngwoi lao dong tai doanh nghiép sé khong chiu sw chi dao cua Lién doan Lao
dong Viét Nam trir treong hop to chirc cua ngwoi lao dong tai doanh nghiép gia nhip
cong doan Viét Nam thi thwc hién theo quy dinh ctia Luat Céng doan nam 2012.

Nhuw vay, khi B0 Luat Lao dong nam 2019 c6 hiéu luc, nguwoi lao dong sé chinh thirc
dwogc thanh 14p cac to chirc dai dién cho minh, thay vi chi dwoc lwa chon tham gia vao t6
chirc cong doan nhw lau nay.

bay la diém méi quan trong trong Bo luit Lao dong nam 2019, thé hién viéc ndi luit
héa cac cam két ctia Viét Nam trong cac hiép dinh thwong mai tw do thé hé méi da ky
két.

Thuwc té thi sao?

Thir nhat, Bo luat Lao dong nam 2019 méi chi dé cip dén to chirc dai dién cia nguoi lao
dbng tai co s& (Chwong 13) ma chwa dé cip dén td chirc dai dién cia ngudi lao dong &
cac pham vi 1é6n hon nhw pham vi nhém doanh nghiép hay pham vi nganh. biéu d6 déng
nghia v&i viéc nguoi lao ddong chi dwoc quyén tw do thanh 14p t6 chirc clia nguoi lao
déng & cip co s ma khong cé quyén lién két lai véi nhau dé€ mé rong quy mo to chirc
cua minh.

Thr hai, B6 luat Lao dong nam 2019 quy dinh t6 chirc dai dién ngwdi lao dong tai co s&
bao gobm cong doan co sé va to chirc cua ngwoi lao dong tai doanh nghiép (khoan 3 biéu
3).

Véi quy dinh nay, thi cac t6 chirc cia ngwoi lao dong chi dwgc phép thanh 1ap trong
pham vi doanh nghiép bao gbm cac loai hinh doanh nghiép sau: Doanh nghiép tw nhén,
cong ty c6 phin, cong ty trach nhiém hiru han mot thanh vién, cong ty trach nhiém hiru
han hai thanh vién tré& 1én, cdng ty hgp danh (theo Luat Doanh nghiép nam 2014).



Trong khi d6, quan hé lao dong dwoc hinh thanh trén co s& hop dong lao dong dwoc xac
lap gitra nguwoi lao dong véi ngwoi st dung lao dong; nguwoi st dung lao dong & day bao
gom doanh nghiép, co quan, to chirc, hop tac x3, ho gia dinh, cd nhin c6 thué mwén, st
dung nguoi lao dong lam viéc cho minh theo théa thuin (theo khodn 2 Piéu 3 B0 luit
Lao dong nam 2019).

Nhuw viy, ngoai doanh nghiép thi quan hé lao dong con cé thé dwgc xac 1ap trong cac to
chirc kinh té khac nhuw: Hop tac xa, ho gia dinh, nén viéc quy dinh nguoi lao dong chi
dwoc thanh 14p to chirc dai dién ngoai cong doan trong pham vi doanh nghiép la chwa
phu hop.

Thi ba, cic quy dinh trong B0 luat Lao dong ndm 2019 vAn m&i mang tinh dinh khung,
chwa c6 quy dinh cu thé, chi tiét dé trién khai trong thuc té. Cac quy dinh vé t6 chirc dai
dién nguoi lao dong c6 lién quan dén nhiéu cac ludt khac nhau nén néu khong dwoc quy
dinh cu thé va dong bo thi sé co sw chdong chéo dan dén viéc giam hiéu qua trong qua
trinh thuc hién.
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